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CONSTITUTIONALITY OF “BLUE SKY” 
LAWS. 





In three opinions recently delivered by 
Justice McKenna, of the Supreme Court, 
Justice McReynolds dissenting, the 
“Blue Sky” laws of Ohio, Michigan and 
South Dakota were sustained as consti- 
tutional. The principal opinion was in 
the case referring to the Ohio law and to 
that only we refer here. Hall v. Geiger- 
Jones Co., 37 Sup. Ct. —. 


This opinion considers the contention 
that this law is opposed to the guaran- 
tees secured by the Fourteenth Amend- 
ment and, secondly, as invalid under the 
commerce clause. We reproduce the gist 
of what the justice says in regard to 
both contentions. 


He speaks of the ever-recurring claim 
of the exercise of police power not re- 
garding due process of law and the equal 
protection of the laws and reference is 
made to Noble State Bank v. Haskell, 
219 U. S. 104, as, to the great latitude 
to be indulged in sustaining such exer- 
cise. He then proceeds to consider the 
regulatory provisions of the Ohio stat- 
ute to ascertain whether they in particu- 
lar and the statute as a whole are con- 
trary to the. provisions of the Fourteenth 
Amendment. 


He summarizes as follows: “It will be 
observed that the law is a regulation of 
business, curtailing conduct only to that 
end, the purpose being to protect the 
public against the imposition of unsub- 
stantial schemes and the securities based 
upon them. Whatever prohibition there 
is is a means to the same purpose, made 
necessary, it may be supposed, by the 
persistence of evil and its insidious forms 
and the experience of the inadequacy of 
penalties or other repressive measures.” 





“We shall pause,” he proceeds, “to do 
no more than state that the preven- 
tion of deception is within the compet- 
ency of government and that the appre- 
ciation of the consequences of it is not 
open for our review. Therefore the pur- 
pose being legal, the question only re- 
mains whether the manner in which it is 
accomplished is illegal.” 

It appears to us that the above is an 
exceedingly broad statement. It hardly 
seems competent for the legislature to 
make a scheme honest in intent fraudu- 
lent by declaring it so to be. Nor would 
the mere fact that fraud might be prac- 
ticed by and through business methods 
be sufficient to stamp such business as 
itself fraudulent. 


The justice says: “The name that is 
given to the law indicates the evil at 
which it is aimed, that is, to use the 
language of a cited case, “which have no 
more basis than so many feet of ‘blue 
sky.’” * * * Even if the description is 
regarded as rhetorical, the existence of 
evil is indicated and a belief of its detri- 
ment.” We think it ought to be, in an 
appeal to invest in an unsubstantial thing 
like “so many feet of blue sky,” said that 
the customary way of making such an ap- 
peal differentiates this from an attempt to 
commit an ordinary fraud or that repre- 
sentations to invest in securities of a cer- 
tain description carries the inference of 
fraud. 

It looks, however, like the court means 
to say, as further reasoning seems to 
show, that, as the state may regulate the 
sale of such a thing, say as ice cream, so 


as to prevent frauds and _ impositions: 
“The principle applies as well to 
securities as to material products, the 


provisions of the law varying with the 
objects. As to material products the pur- 
pose may be accomplished by a require- 
ment of inherent purity. The in- 
tangibility of securities, they being rep- 
resentatives or purporting to be repre- 
sentatives of something else, of property, 
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it may be, in distant states and countries, 
schemes of plausible pretensions, requires 
a difference of provision and the integrity 
of the securities can only be assured by 
the probity of the dealers in them and 
the information which may be given of 
them. This assurance the state has 
deemed necessary for its welfare to re- 
quire; and the requirement is not unrea- 
sonable or inappropriate,” that probity of 
sellers be certified. 

He further says: “It extends to the 


general market something of the safe- . 
be declared to be presumption of fraud in 


guards that are given to trading on the 
exchanges, and stock boards of the coun- 
try, safeguards that experience has 
adopted as advantageous.” 

With all due respect to the learned 
justice, we think he was pulling a labor- 
ing oar in the above remarks. He was 
taking notice of credulity as a thing to 
protect, and he approves a sort of guard- 
ianship over the contracts of individuals 
sui juris. The argument about the 
state requiring by regulation that ma- 
terial things shall have inherent purity, 
is a measure in the interest of health, and 
hardly covers a case of a representation 
that a security has real value behind it. 
A promissory note may have currency 
because of solvency of the maker. If he 
is not solvent, the note carries the same 
obligation as if he were, but ice cream 
reputed to be pure may not be the same 
thing as pure ice cream. 

Furthermore, the reasoning seems 
weak in having to appeal to the existence 
of safeguards adopted by traders in lines 
of securities and that they are based on 
property in distant states.’ A cautious 
trader would judge accordingly and if he 
be willing to take the word of a seller, 
whose probity has not been assured by 
some bureau or commissioner, and where 
what he offers has not been listed by a 
stock exchange, it would seem to be the 
same as where he might take a deed to 
land in a distant state or orders goods 
from a distant merchant. If he is willing 





to buy on any representations made 
whose affair is it but his? Taking it, that 
one purchase is a purely private contract, 
does the aggregate of many contracts 
make this different? 

It may be that a business, by reason 
of its extent may become of public inter- 
est under the police power. Then what 
should be regularity in its conduct may 
be prescribed and departure from stand- 
ards forfeits the right of one to hold him- 
self out to the world as entitled to make 
contracts therein. And also there may 


attempting to make contracts therein 
without one being vouched for as the law 
prescribes. ‘This we understand to be 
the rationale of rulings sustaining regu- 
lation of insurance business. 

As to the contention that the statute 
is a burden on interstate commerce, it 
was said that: “The provisions of the law 
apply to disposition of securities within 
the state and while information of those 
issued in other states and foreign coun- 
tries is required to be filed, they are only 
affected by the requirement of a license 


of one who deals in them within the 
state. Upon their transportation into 
the state there is no impediment—no 


regulation of them or interference with 
them after they get there. There is ex- 
action only that he who disposes of them 
there shall be licensed to do so and this 
only that they may not appear in false 
character and impose an appearance of a 
value which they may not possess, and 
this certainly is only an indirect burden 
upon them as objects of interstate com- 
merce, if they may be regarded as such. 
It is a police regulation strictly, not af- 
fecting them until there is an attempt to 
make disposition of them within the 
state. To give them more immunity is 
to give them more immunity than more 
tangible articles possess.” 


This reasoning is clear, but it is to be 
regretted that the chief contention sus- 
tained by lower federal courts has been 
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that these securities are articles of com- 
merce, and the court finds it unnecessary 
to decide whether this is so or not. 
Though they be such articles the burden 
is only indirect. 


It is very satisfactory to see that these 
laws have been sustained. They should 
be upheld not only to protect credulous 
people, but also to stabilize a business 
becoming of increasing importance, be- 
cause of the closer relations of citizens 
of different states. It is business that is 
lifted out of the domain of essentially 
private contracts and it is the way the 
business was being carried on that accen- 
tuated the evils that were bringing dis- 
credit to it. The state might feel that it 
could not afford that this should be done. 
If transactions in business are to be dif- 
ferentiated from mere contracts, it must 
be that the business has taken on some- 
thing of a public character. 








NOTES OF LMPORTANT DECISIONS. 





PERPETUITY—BURIAL LOT IN CEME. 
TERY DEVOTED TO PIOUS USE.—The Fed- 
eral District Court of Delaware discusses very 
learnedly and exhaustively the proposition of 
the right of descendants of a lot owner in a 
church cemetery to restrain not only the sale 
of the lot itself, but of the cemetery in which it 
is situated. Chew vy. First Presbyterian Church 
of Wilmington, 237 Fed. 219. 

We do not attempt here to reproduce the 
reasoning of the court as to devotion of such a 
lot to a charitable or pious use, and whether 
cessation of burials therein makes a cessation 
of the use, nor many other questions peculiar 
to the case of this cemetery, which was es- 
tablished by deed in 1737, but we refer to the 
case here as running back in its facts to very 
ancient history in this‘new land, and to advert 
to the fact that it is only by aid of police power 
that the dust of centuries may be removed 
from the path of progress. For example, a 
Pennsylvania case was referred to which ruled 
that “the right of the legislature to authorize 
the removal of the remains of the dead from 
cemeteries is well settled. So it may delegate 


asaaha 





such power to municipalities. It is a police 
power necessary to the public health and com- 
fort.” Craig v. First Presbyterian Church, 88 
Pa. 42, 32 Am. Rep. 417. 


The instant case says: “If the maintenance 
of a cemetery under a valid charitable or pious 
trust in perpetuity should prove detrimental 
to the public health, that use, so far as detri- 
mental, could be controlled or terminated by a 
proper exercise of the branch of sovereignty 
known as the police power of the state.” 


It would seem hardly to be a proper exercise 
of police power that bodies should be removed 
from a long-disused cemetery on the score of 
public health, but the necessities of progress 
hardly would indulge in a refinement of this 
sort to ascertain if there was proper exercise 
of police power, and if a cemetery was for a 
very long time not resorted to, there would 
hardly be left anyone to object. Pious mem- 
ories not strong enough to keep a burial place 
in good order would not suggest to any man of 
this day and generation any objection to the 
devotion of the land. to the purposes of trade. 





PLEADING AND PRACTICE — JOINING 
MASTER AND SERVANT IN ONE COUNT 
WHERE INJURY IS FROM WILLFUL CON- 
DUCT OF LATTER.—Louisville & N. R. Co. 
v. Abernathy, 73 So. 103, decided by Supreme 
Court of Alabama, shows a very careful treat- 
ment whether under code pleadings, in reform- 
ed procedure, a servant, whose willful con- 
duct is averred to have caused personal injury, 
and a master in whose service the servant was 
at the time and acting in the line of duty, may 
be joined in a single count, conceding that 
both may be joined in a single suit. The 
ruling was, by a majority, that a single count, 
framed on the theory of the servant’s willful 
and intentional misconduct, and the master’s 
obligation as principal, sufficiently states a 
case against both. ; 

This case overrules prior Alabama decision 
to the effect, that there ought to be separate 
counts against each defendant, and a dissent- 
ing opinion, concurred in by three members 
of the court, presents quite fairly the objection 
to embracing both defendants in a single count. 


This dissent goes on the theory that the ac- 
tion against the servant is in trespass and 
against the master in case, and as to the prac- 
tical disadvantage of joinder in one count. 
it says: “The sole object -of separate 
counts is to make single and certain the issues, 
and yet decide several issues on the same 
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trial. Each count is treated as a separate and 
distinct action, for the sole purpose of single- 
hess and certainty in the issues to be tried. 
To show that any other system of pleading and 
practice is impracticable, as well as contrary to 
every theory and all logic of pleading, let us 
illustrate by applying the opposite system to 
the count in question: Grant that the count is 
in case so far as the railroad company or cor- 
poration is concerned, but is in trespass against 
the engineer. Then a plea of contributory neg- 
ligence, or that plaintiff was a trespasser on 
the track, would be a defense to the whole 
action charged against the corporation, but no 
defense to the action charged against the engi- 
neer. The corporation could not plead such a 
defense, because it was sued jointly with the 
engineer. It could not plead separately, be- 
cause sued jointly. If the wrong of the engi- 
neer was willful injury, he, of course, in addi- 
tion to actual damages, would be liable for 
punitive damages, but the corporation only for 
actual damages. There could not be a verdict 
against each defendant for separate damages, 
because sued jointly. How, then, is the plain- 
tiff to recover as for punitive damages, without 
recovering such from the corporation which is 
not liable therefor and against which such 
damages are not claimed?” 





But is the master really prejudiced in the 
way suggested? If he is, there is a very prac- 
tical objection to pleading in one count against 
both. The refinements to which common law 
pleadings paid such attention were in making 
listinctions between forms of action. They did 
not take into account the theory of “the pre- 
sentation of the facts, or matter to be put in 
issue in an intelligent form,” and then the law 
drawing the conclusion of liability, in the way 
it should be drawn, from those facts. 


Where, for eample, there is averment that a 
servant was acting in the line of duty and the 
principle of respondeat superior applies, it 
takes away nothing from the latter that the 
servant acted willfully and wantonly. There 
may be, however, a liability en him of punitive 
damages not attaching to the master. Or con- 
tributory negligence possibly may be set up 
by one and not by the other, or the plea of 
trespasser might be urged in behalf of one 
and not by the other. We deny, however, as 
the court states, that the master “could not 
plead separately, because sued jointly.” 

Suppose any two alleged joint tort-feasors 
are sued, are they tied down to the same de- 
fenses? Certainly either could show he par- 
ticipated in no way in the committing of the 





alleged tort, or circumstances might be present 
as mitigating or excusing his act, which were 
not present in the case of commission by an- 
other. If he could show these circumstances, 
if separately sued, why could he not if jointly 
sued? 


The majority opinion by Mr. Justice Thomas 
cites authority from a great many states up- 
holding the view he accedes to and which over- 
rules the narrowness in prior Alabama deci- 
sion. If it is apparently so, as the difficulties 
the dissent suggests, we can but think they are 
not real difficulties, because mere statement 
by a pleader plaintiff ought to bind nobody 
but himself, and, if in the generality of alle- 
gation he overstates his case as to one de- 
fendant, so as to embrace the other, it is mere- 
ly an instance of the major embracing the 
minor of a proposition. 








RECENT DECISIONS IN THE BRITISH 
COURTS. 





We noticed with interest the recent refer- 
ence in this journal to a case decided by the 
Supreme Court of Georgia in which it was held 
that death from sunstroke arising from ex- 
posure to heat in course of duty did not come 
within the terms of an accident insurance. 
The same troublesome point has been several 
times before the tribunals of this country in 
connection with the requirement of our Work- 
men’s Compensation Act, that to entitle to com- 
pensation death must inter alia be due to “ac- 
cident.’ The difficulty is of course experienced 
on the border line between accident and dis- 
ease. 

Before going further into the general ques- 
tion the facts of the Georgia case may be re- 
called and compared with a decision given on 
similar facts here. In the former it was de- 
cided that where a railroad fireman, occupying 
a position on the sunny side of his cab, was 
on a hot day also exposed to the heat of the 
engine, which he was continuously firing, be- 
came overheated, was taken with a high fever 
and sufféred a sunstroke, his death did not 
come within the terms of the insurance, on 
the ground that there was nothing in the evi- 
dence to show that the sunstroke was due to 
“external, violent and accidental means,” with- 
in the meaning of those terms as employed in 
the policy sued upon. In the corresponding de- 
cision here it was held that a ship’s painter en- 
gaged in painting the side of his ship in a 
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tropical port, and catching sunstroke, had met 
with an “accident,” for the special work was a 
special risk, inasmuch as the side of the ship 
focussed the sun rays on him more powerfully 
than he would have experienced them else- 


where. 


We notice a tendency in later decisions to 
incline more to the view taken by the Georgia 
court. We should explain that there are cer- 
tain diseases for which our act specially allows 
compensation, but these are of a kind specially 
due to certain industrial occupations, and 
hence are in law considered accidents. The 
difficulty arises in connection with disable- 
ments, or even deaths, caused by the ordinary 
causes to which every mortal man is subject, 
when these occur during a man’s employment 
in circumstances which give color to the view 
that he sustained an accident. Thus, eight 
years ago, the House of Lords held that “heat- 
stroke,” when resulting from a boiler and af- 
fecting a stoker, was injury caused by accident. 
In subsequent cases the same view was taken 
of “sunstroke,” and of “lightning-stroke.” In 
view of these decisions, one may be pardoned 
for expressing some surprise at the finding of 
the Court of Appeal’ recently in Pyper v. Man- 
chester Liners. There a stoker employed on a 
steamer navigating the Red Sea was certified 
to have died from “heat-stroke” after having 
coilapsed in the course of his employment. The 
evidence was that the deceased had suffered 
from exhaustion caused by the effects of work- 
ing in a very high temperature for some days 
before his death, and that the final collapse 
was not sudden or unexpected. The County 
Court judge thought that “heat-stroke” neces- 
sarily implied a sudden event, and therefore 
that death arose from accident entitling to 
compensation. But the Court of Appeal has 
found that death was due to a voluntary sub- 
mission to a well-known cause likely to af- 
tect the deceased, and that there was no evi- 
dence of accident. It followed that the claim 
for compensation was dismissed. So far as we 
can draw any pradtical conclusion from this 
judgment it is that if the “heat-stroke” is sud- 
den and fortuitous, it comes within the scope 
of the statutory provisions as to accidents, but 
if it is not, it is just a disease, and, being a 
disease, it is not an “accident.” 

Pyper’s case was decided in England, and 
just recently in Scotland, too, judgment was 
given in a similar question in the case of Lyon 
v. Woodilee Coal & Coke Company, Limited, 
53 S. L. R. 588; a miner having finished his 
work about the hour when the inspection of 
the pit shaft was beginning, proceeded to the 








bottom of th’ shaft, to be raised to the surface 
on the upwa)i journey of the cage. The in- 
spection, the « \ration of which varied accord- 
ing to the repa.rs required, was prolonged by 
the breakdown of the bell wire and the work- 
man was kept standing in a current of cold air 
and contracted a chill, from which he died. It 
was held that he was not injured by accident 
arising out of his employment, one of the judges 
remarking, “Unless we could hold that all dis- 
eases contracted by a workman in the course 
of his employment must be regarded as per- 
sonal injuries by accident within the meaning 
of the Workmen’s ng gpesomaan Act, I do not 
see how we can come to a conclusion favorable 
to the workman here.” 


Turning now to a different branch of law, it 
is apparent that the effect of the war on con- 
tracts is becoming wider and wider, and re- 
cently we notice an interesting and, indeed, 
novel extension of the exception, “restraints 
of princes,” as occurring in a shipping docu- 
ment (S. S. Cronstadt, 53 S. L. R. 716). There 
is in the general case an obligation upon char- 
terers to pay demurrage if they fail to take 
Celivery within the contract time. It is, how- 
ever, open to them to show in defense that 
owing to circumstances they were not bound 
to do so. In the case we refer to the charterers 
attempted to discharge that onus. They con- 
tended that they could not discharge the ship 
owing to a deficiency of trucks, due to the ac- 
tion of the British Government in taking over 
all the railways and railway plant, which thus 
rendered fulfillment of the contract by the de- 
fendants impossible and, therefore, discharged 
them from their obligations. So far as that 
argument was based upon impossibility, the 
court rejected it, because the charter party 
containing the obligation was entered into after 
the outbreak of war and considerably after the 
government’s action with regard to the rail- 
ways, and the parties must be held to have 
contracted with the then existing circumstances 
fully in view. But, further, the charterers con- 
tended that they were protected by the charter 
party clause “arrests and restraints of princes, 
rules and peoples.” The State, they argued, 
required so many trucks that a sufficient num- 
ber was not left to enable the defendants to 
carry out their cortract, and they were thus, 
according to their theory, restrained from car- 
rying it out as truly as if the State had actually 
prohibited them. To that the ship owners re- 
plied that the clause only applied to actual di- 
rect restraint of the ship and cargo, and cer- 
tainly that was the original meaning of the 
phrase, and the one that most lawyers would 
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consider as the reasonable inference from it. 
But to our surprise the court has held that the 
act of the State with regard to the railways 
was equivalent to a restraint which excused 
the carrying out of this contract, and accord- 
ingly exempted the defendants from paying 
demurrage. After reviewing the authorities, 
this is the general conclusion come to: “These 
authorities seem to establish that if either a 
home or foreign government exercises the 
powers of the State by some act, such as block- 
ade, embargo, or interference with the means 
whereby alone a contract can be fulfilled, so as 
to prevent its fulfillment, its action is a re- 
straint within the exception clause, and the 
exception clause may be pleaded in defense by 
the charterer as well as the owner.” 


DONALD MACKEY. 
Glasgow, Scotland. 








STUDIES IN THE CONFLICT OF 
LAWS*—CONFLICTING — INFLU- 
ENCES AT WORK TENDING TO 
DIFFERENTIATE AND TO MAKE 
UNIFORM LAWS OF DIFFERENT 
STATES. 


Does anyone know how many distinct 
systems of law there are in the United 
States? We all knew the number of states 
once, and can count them up again: 48, I 
think. Each of these has its own law, its 
own courts, its own legislature. The Dis- 
trict of Columbia used to have two sys- 
tems of law, until the retrocession to Vir- 
ginia of that portion of the District former- 
ly ceded by that state left its ten miles 
square of territory forced to be content 
with a single law. Each territory has its 
law: Guam and Wake Islands, Samoa and 
Hawaii, Porto Rico and the Philippines and 
Alaska. But in addition there are num- 
berless United States reservations, the aster- 


*Two more installments of Professor Beale’s 
article will follow immediately. Further articles 
under the general topic, “Studies in the Con- 
flict of Laws” will follow and will make an 
important contribution to the law of this ques- 
tion. 


* mass. 








oids of our stellar system, each with its 
distinctive law, made up of the state law 
that once governed it, modified by the legis- 
lation of Congress and the regulations of 
the proper department. 
lighthouses and postoffices, Indian reserva- 
tions and national parks—I wonder if the 
departments themselves keep a complete 
count of them; yet each reservation over 
which the state has ceded its jurisdiction is, 
legally speaking, an independent entity, en- 
titled to the luxury of its own law as indis- 
putably as New York or Virginia. Without 
our quite realizing it, a condition of affairs 
has grown up, like that in England in the 
twelfth century or Germany in the eigh- 


‘teenth, where we may undergo half a dozen 


different laws between breakfast and lunch. 


Between fifty and sixty legislative bodies 
are laboring diligently to increase the differ- 
ences between these laws. In the year 1915 
over sixty thousand bills and _ resolutions 
were introduced into the legislatures of the 
states alone; bills introduced into Congress 
and the territorial legislatures would doubt- 
less swell the count to nearly seventy thou- 
sand. The state legislatures in that year 
actually passed about twenty thousand acts 
and resolutions. 


It is interesting to notice the contribution 
of the particular states to this portentous 


bulk of our legislation in our newer states 
where there has been little time to work 
out legislative problems; but the fact is 
quite otherwise. The first place must be 
yielded to the conservatiye Old North state. 
North Carolina had presented to it 4,108 
bills, of which 1,561, or 38 per cent, were 
passed. Next comes the Old Bay state. 
Massachusetts passed 835 acts and resolves 
out of 3,802 bills presented, or 22 per cent. 
Next come Pennsylvania (3,416 presented), 
New York (3,356 presented, 729. or 21 per 
cent, passed), and California (3,061 pre- 
sented, 829, or 27 per cent, passed). Colo- 
rado’s part is a modest one; 1,092 presented 
and 189, or 18 per cent, passed. Oklahoma, 


Forts and forests, . 


One would naturally look for the, 
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to which we have been accustomed to look 
from afar as the home of hasty legislation, 
had 1,287 bills introduced, of which it 
passed 26 per cent, 336. 

If we could confine our lawmaking to 
these less than 50 jurisdictions we might be 
happier ; but we go further, and permit ten 
thousand subordinate governmental bodies, 
called municipal corporations, to add each 
its share toward this orgie of lawmaking. If 
we confine ourselves to those local ordi- 
nances which are of public concern and may 
therefore claim to be regarded as really 
laws, we must probably add 25,000 to the 
bulk of our annual legislation. 


At this rate, how long can the law of one 
state retain any resemblance to that of an- 
other? Longer, fortunately, than these 
statistics would indicate; for a very large 
proportion of this legislation—let us set it 
quite conservatively at 95 per cent—has 
nothing to do with the ordinary law be- 
tween man and man. Yet if we take only 
5 per cent of the legislation—1,000 statutes 
a year—we are confronted with a sufficient- 
ly large element of diversity. 


But this is not the only cause tending to 
differentiate our laws. Forty-nine courts 
of final jurisdiction, and perhaps twice as 
many inferior courts of which we have the 
published opinions, are deciding points of 
law ; and the resulting “welter of decisions” 
as a colleague of mine has aptly called it, is 
a most portentous source of legal novelty. 
Professor Warren states that the total num- 
ber of pages in the regular American re- 
ports for a year was about 175,000, to 
which must be added 5,000 pages of English 
reports ; and he reckons that “if a profes- 
sor did no writing and no thinking, but 
simply read reports all the time, he would 
have to develop and maintain a speed of 180 
pages an hour, just to read the annual out- 
pouring.” But he is yet only knee-deep in 
his welter. We have added entire outfits 
of administrative courts, multiplying our 
old volumes of reports by three or four or 
five; and no lawyer can leave out of sight 





the law-modifying power of Interstate 
Commerce Commissions or Public Utility 
Commissions. If, therefore, we confine 
our attention merely to our own country, 
we shall find that the forces of diversity 
might be conservatively described as over- 
whelming. If we enlarge our view, while 
still confining ourselves to jurisdictions 
which accept more or less completely the 
sway of the common law, we must include 
in our examination the statutes and deci- 
sions of England, Ireland and Scotland, of 
Canada, Australia and South Africa, the 
enormous volume of law-modifying activi- 
ties in British India, the decisions, ordi- 
nances and laws of the minor British colo- 
nies, and the scattered decisions of British 
and American consular courts throughout 
the near and far Orient. But the serious 
student of differences in law can hardly 
stop here. He must examine also the phe- 
nomena of at least one other system of law, 
which divides with the common law the al- 
legiance of civilization. From the time of 
Cicero until to-day law-modifying forces 
have been at work with the Roman civil 
law ; and in at least as many separate juris- 
dictions as those ruled by the common law, 
we have legislation and court decisions at 
work to increase the existing differences. 


Perhaps a statement of the number of 
volumes in a single library devoted to the 
legislation and decisions of these various 
jurisdictions may give us a more striking 
picture of existing conditions: 





Decisions 

of the 

Legislation Courts 
American jurisdictions........ 7,000 11,000 
British jurisdictions............... 5,000 7,000 
Foreign jurisdictions... 12,000 16,000 
24,000 34,000 


Even in this American law-school library 
there are nearly as many volumes from 
civil-law as from common-law countries. 


Suppose that our 48 states should make a 
fresh start, with a uniform law throughout 
the union, how long would it take these in- 
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fluences of diversity to create profound dif- 
ferences? 

For answer we must turn to a few hum- 
ble insects, and their influence upon vegeta- 
tion. 

A few years ago, the botanical status quo 
was disturbed, in my native parts, by a new 
pest called the brown-tail moth. Whole for- 
ests were killed by its ravages, and the pros- 
pect looked dark indeed. But science came 
to the rescue. <A beautiful peacock-green 
beetle was introduced, which doted on 
brown-tails in all stages of their develop- 
ment. The brown-tails ate the leaves but 
nature restored the status quo ante when 
the beetles ate the brown-tails. 


What this beneficent green beetle has 
done for our forests has been done for our 
laws by the tough fiber of the common 
law. This body of principles on which all 
our particular laws are based has in it a 
compelling quality not always quite appreci- 
ated by lawyers themselves ; a quality which 
tends to reduce all variations to the normal, 
to minimize changes, whether they are the 
result of decision or of statute, and in short 
to bring the laws of all common-law juris- 
dictions into unity. At the risk of weari- 
some iteration, let me recall to your minds 
how the system of principles we call the 
common law wipes out individual peculiari- 
ties in the judge-made laws of our states. 


First and most impertant of all is the 
force of a body of precedent. I do not mean 
a precedent in the particular state con- 
cerned. Lawyers have been accustomed to 
say that only a precedent in one’s own court 
is controlling; and learned’ articles have 
been written to prove that one should study 
chiefly the precedents of his own state, and 
ignore those of other jurisdictions. A prece- 
dent of one’s own state is an elucidation 
of the particular common law of that state, 
which analytical jurists would have us be- 
lieve is the only real common law that ex- 
ists. Not so do I read the living law. If a 
court has decided a case contrary to the 
universal course of common-law tradition ; 





if a single decision ta the supreme court of 
a state is opposed to all the authorities from 
other states, how long will it stand? The 
chances are it will be overruled at the next 
opportunity, and the local law brought into 
conformity. with the great body of the com- 
mon law. If no occasion arises within 50‘ 
years to reconsider the question, or if it has 
become a settled rule of property, on which 
titles are based, the decision will probably 
be reluctantly adhered to. But if no such 
reason exists, the court will not hesitate to 
make its law right. And if there is this ten- 
dency to modify a decision in an old state, 
how much stronger is the tendency in the 
newer states, when almost every question 
that comes for decision to the Supreme 
Court is without a precedent in the jurisdic- 
tion? We are all aware that the decisions 
of the courts of other states are freely cited 
in our courts; we may not quite realize to 
what an extent this is done. Fifteen years 
ago a table was published showing the num- 
ber of decisions from other jurisdictions 
cited in the then last volume of reports 
from each American state. This table 
showed that the Supreme Court of the 
United States was cited 1,669 times, the 
English courts 1,594 times, New York 1,424 
times, Massachusetts 1,268 times, and the 
of other states almost as often. 


If to these considerations we add the facts 
that the law taught in almost all our law 
schools and developed in almost all legal 
treatises is not the particular law of a single 
state, but the general common law, the law 
which underlies all our particular laws and 
always tends to bring them into unity with 
itself, we shall, I hope, accept the proposi- 
tion that this general common law is at least 
a powerful existent force, with which mak- 
ers of law must reckon. 


These precedents which tend to uniform- 
ity of law are drawn from the whole field 
of the common law. From England and 
the states of the Union; from Ireland, Can- 
ada, Australia, and New Zealand, from 
India and South Africa, Newfoundland and 
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Jamaica and the Isle of Man we seek au- 
thorities; and the very width of the field 
gives force to the cumulative result. The 
force of a single decision is weakened by 
the very number of courts which are con- 
stantly engaged in precedent-making. We 
cannot sit with bated breath at the feet of 
Coke or Mansfield or Eldon, or even of our 
highly esteemed local bench, when we can 
turn to a hundred courts, each with its com- 
plement of learned judges, and read deci- 
sions as well-reasoned. From one end of 
the alphabet of states to the other—from 
Somerville and Stone through Hallett and 
Breese, Miller and Brewer, Story and 
Shaw, Cooley, Doe, Kent, Spencer, Gaston, 
Gibson, Tilghman, Marshall, and the whole 
array of great judges who have been the 
strength and force of the American bench— 
the great judges of our states rise to call 
Coke and Mansfield and Eldon brothers, 
and to add the experience of the new world 
to the wisdom of the old. The common law 
is no longer framed by the accidental dic- 
tum of an Englishman in an absurd wig 
and scarlet gown, but by the combined judi- 
cial wisdom of America and England and all 
English-speaking colonies throughout the 
world. 

To this-powerful unifying element which 
we call the common law, we must now add 
another; the conscious movement to unify 
the law by identical statutes passed by all 
the states: ‘The Commission on Uniform 
Legislation has secured the passage of sev- 
eral well-considered codes, most of them on 
commercial subjects; and the hope of uni- 
formity in commercial law, at least, through 
their efforts, is not vain. To be sure, if the 
states which have passed the uniform codes 
simply take them as a new point of depar- 
ture and modify them by statute and by 
decisions, nothing will have been gained, 
but most jurisdictions are accepting loyally 
the burdens as well as the benefits of uni- 
formity, are refraining from statutory 
amendment, and are interpreting the act not 
in accordance with their old decisions, but 
in such a way as to secure identity of mean-. 





ing throughout the country. In the words 
of the Supreme Court of the United States, 
spoken by Mr. Justice Hughes, 


“It is apparent that if these uniform acts 
are construed in the several states adopting 
them according to former local views upon 
analogous subjects, we shall miss the de- 
sired uniformity and we shall erect upon the 
foundation of uniform language separate 
legal structures as distinct as were the for- 
mer varying laws. * * * In order to accom- 
plish the beneficent object of unifying so 
far as this is possible under our dual sys- 
tem, the commercial law of the country, 
there should be taken into consideration the 
fundamental purpose of the uniform act and 
it should not be regarded merely as an off- 
shoot of local law.” 


Another way in which uniformity of leg- 
islation might be looked for is through imi- 
tation. Students of the science of legisla- 
tion abound; legislative reference bureaus 
are active; each new experiment in legisla- 
tion has a fair chance to spread abroad. A 
statute passed in England or in one state 
may be taken up in every state in the union. 
Consider the rapid spread of Employers’ 
Liability Acts, of Workmen’s Compensa- 
tion Acts, of Children’s Courts, of adminis- 
trative commissions, identical in their main 
features at least. A legislator is an imita- 
tive animal, who will often accept and pass 
any bill which he is assured has been passed 
elsewhere. Yet in spite of the large num- 
ber of adopted acts, many wise provisions 
remain isolated in their statute books of 
origin and never achieve a new domicil of 
choice. There is as yet no well-established 
effort to secure the general acceptance of 
profitable legislation ; and haphazard imita- 
tion does not tend strongly toward uniform- 
ity. 

Such, then, are the powerful forces that 
make for diversity, and such ‘the counter- 
acting forces that make for uniformity. 
Next week we shall see which way the ten- 
dency is, and how far a balance can be 
struck. 

JoserH H. BEALE. 

Cambridge, Mass. 
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BILLS AND NOTES—NOTE DETACHED 
FROM CONTRACT. 





LANDON v. WM. E. HUSTON DRUG CO., 
et al. 





Court of Civil Appeals of Texas. Ft. Worth. 


Nov. 18, 1916. 





190 S. W. 534. 





The mere fact that the edge of notes showed 
perforations, indicating that they might have 
been attached to other paper, is not sufficient 
to show notice of defects or defenses against 
them. 





BUCK, J. After a careful examination of the 
record in this case, including the statement of 
facts, we have reached the conclusion that 
plaintiff's tendered peremptory instruction 
should have been given by the trial court. If 
plaintiff was the purchaser of the notes given 
by defendants to the Vernon Advertising & 
Manufacturing Company, before maturity and 
for valuable consideration, and without notice 
of any defense or defect, he was entitled to 
recover thereon, even though the maker of the 
notes, the Wm. E. Huston Drug Company, had 
a good defense as against the Vernon Adver- 
tising & Manufacturing Company. Landon v. 
Foster Drug Co., 186 S. W. 434; article 589, 
Vernon’s Sayles’ Texas Civil Statutes: Daniel 
v. Spaeth, 168 S. W. 509; Kauffman & Runge 
v. Robey, 60 Tex. 308, 48 Am. Rep. 264; Texas 
Banking & Insurance Co. v. Turnley, 61 Tex. 
365. We do not understand that appellees 
question the correctness of this proposition of 
law, but it is urged that the evidence does 
not show that appellant was a bona fide pur- 
chaser of the notes, and hence he is in no 
position to claim protection as such bona fide 
holder. We are directed to no evidence, and 
after a careful consideration of the statement 
of facts have found none, even tending to es- 
tablish the contention of lack of good faith in 
the purchaser of the notes, except the testi- 
mony of appellant on cross-examination that: 

“These notes had a perforated margin, show- 
ing that they had been detached: from some- 
thing, such as is ordinarily used by manu- 
facturing concerns who float serial notes.” 

While the appellant further testified that he 
had had some trouble in collecting some of the 
notes (other than thgse in controversy) pur- 
chased by him from A. J. Boatright of the 
Vernon Advertising & Manufacturing Company, 
yet he further testified that at the time of the 





any trouble that had been experienced by the 
company (meaning the Vernon Advertising 
Company), and that at the time of said pur- 
chase he did not know of any defense or de- 
fenses that the defendants, or anyone else, had 
against the notes, and had no notice of any in- 
firmity of any of said notes, or any fraud or 
misrepresentation practiced by the company 
aforesaid in procuring said notes. It is evi- 
dent, taking the testimony as a whole, that the 
trouble he experienced in collecting some of 
the notes purchased from the advertising and 
manufacturing company occurred subsequent 
to the purchase of the notes in question. 

Of course, any notice received subsequent to 
his purchase of the notes would not affect his 
standing as a bona fide purchaser or holder. 
He testified that, when approached by Boat- 
right with regard to purchasing notes held by 
the advertising company, he agreed to pur- 
chase some $4,000 worth a month of such notes, 
reserving the right to decline any such that, 
after investigation, he deemed not satisfactory; 
that before purchasing the notes in question 
he procured from R. G. Dun a favorable report 
as to the standing and credit of the defendants; 
that at the time of said purchase no contract 
was attached to the notes, nor did the plaintiff 
know of any such contract in existence. 

We are of the opinion that the mere fact 
that the notes in controversy had a perforated 
margin, standing alone, is insufficient to show 
notice, and that, this being the only evidence 
adduced by the defendants upon the question 
of notice, the court should have given the 
peremptory instruction asked by plaintiff. In 
Landon v. Halcomb, 184 S. W. 1098, the per- 
forated margin of the notes was mentioned 
as one of a number of circumstances which 
tended to show notice to the plaintiff. The 
case last cited, by this court, is relied upon 
by appellees in support of the contention that 
sufficient notice had been shown of an altera- 
tion having been made in the notes by their 
separation from some other instrument. The 
strongest case we find in support of appellees’ 
contention is Stephens v. Davis, 85 Tenn. 271, 
2 S. W. 382, where defendant agreed to become 
the agent for a patented article and agreed to 
execute his note for $225, the price of 15 sets 
of springs, provided that there should be in- 
serted in said note the condition that he, the 
defendant, should have credit on the note at 
maturity for such of the springs as might then 
remain unsold. This condition was agreed to 
by the agent of the payee, but said agent de- 
clined to put the condition on the face of the 


purchase of these notes he did not know of ; note, on the ground that there was not suf- 
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ficient space therefor. He did write the eon 
tion, however, on the “stub” of the note (the 
note and stub attached being in a book of 
blank notes), and defendant signed the note 
upon the promise of said agent that the stub 
“should stay there if it was four yards long.” 
Later the note was detached from the stub 
and transferred for value, whether before or 
after maturity does not appear, to the plaintiff 
in the suit. Upon an action by the latter on 
the note, the maker pleaded a material altera- 
tion by virtue of said detachment, which had 
altered the instrument as actually made, and 
as agreed upon between the parties thereto, 
by removing therefrom the condition that he 
should have credit on the note for the springs 
unsold. The Supreme Court of Tennessee sus- 
tained defendant’s plea, on the ground that 
by agreement of the parties before the signing 
of the note this condition was a substantive 
part of the note, and restricted its negotiabil- 
ity the same as if the condition had been in- 
dorsed upon the face of the note; that the sev- 
erance of the condition without the consent or 
knowledge of the maker was a material altera- 
tion of the original contract to his prejudice, 
and therefore the act was forgery; that the 
fact that the stub could be easily separated 
from the note could make no difference, as no 
rule of law required the maker to anticipate 
that the payee would commit a felony by the 
alteration. 


There is no contention made by the appellees 
in the instant case that it was the understand- 
ing and agreement of the original parties to the 
notes in question that they should not be 
negotiated, nor is there any evidence in the 
record, so far as we can discover, that the 
notes were ever attached to any other instru- 
ment, or that their negotiable nature was in 
any way conditioned by a contemporaneous 
agreement between the parties. Therefore, 
even though it should be héld that the Tennes- 
see court announces the true doctrine with 
reference to the state of facts there disclosed, 
the principle has no application to this case. 

As the evidence of the understanding that 
the notes should be freely negotiable, defend- 
ant testified that he had paid the first of the 
series of six notes, and had sent a check in 
payment of the second note, but later stopped 
payment on the check and returned said sec- 
ond note to the plaintiff. He further testified 
that,.as far as possible, he had carried out the 
advertising scheme provided for under the con- 
tract between him and the advertising com- 
pany, and had sold a number of the articles 
furnished him by the said company, in part 





canatbsaniinn. at least, of the notes, and did 
not even plead a tender to this plaintiff of the 
articles remaining or the value of the articles 
sold. The controlling reason he gives for not 
paying the notes is that he was advised by 
his attorney that the plan of advertisement 
offered by the advertising company was a lot- 
tery or a gambling scheme. However, even 
after being so advised, the evidence shows that 
the defendant proceeded to carry out the plan 
provided for in his contract with the advertis- 
ing company. 


We are of the opinion that the trial court 
should have given the peremptory instruction 
requested, and that therefore the judgment 
must be reversed. The record showing that 
the evidence was fully developed in the trial, 
this court feels impelled to enter the judgment 
which the trial court should have entered upon 
the verdict of the jury under peremptory in- 
structions to find for plaintiff, and therefore 
judgment is here rendered in favor of appellant 
for the amount of said five notes, with legal 
interest from maturity thereof, and all costs 
of suit. 

Reversed and rendered. 


Note.—Forgery or Not in Altering Paper so as 
to Change its Character —There are jurisdictions 
which hold that estoppel by negligence may be 
set up in behalf of a bona fide holder of an 
apparently perfect negotiable instrument, though 
tue giving to the instrument such appearance 
arrounts to forgery. We do not see how this 
may be so any more than where one negligently 
leaves his signature on a paper and another 
writes above it words which convert the paper 
into such a note. 


A distinguished judge in Pennsylvania, Justice 
Sharswood, yielding to the view that if the maker 
of a bill, note or check, issues it in such condition 
that it may easily be altered without detection, a 
bona fide holder taking it before maturity in the 
usual course of business, could recover on the 
paper, yet refused to apply this principle to a 
case where the instrument signed was not a note 
but a contract so cunningly drawn, that an ap- 
parently perfect note could be cut out of the con- 
tract. Brown v. Reed, 79 Pa. St. 370, 21 Am. 
R. 75. 


The contract in this case was a remarkable 
production in print. It was cunningly framed so 
that by cutting through the contract it made a 
signer’s name annexed to a promissory note, when 
in fact he had signed a contract to pay another 
amount of money on his selling certain specified 
articles. The court said: “In the case before us 
on the defendant’s offer he did not sign a promis- 
sory note, but a contract by which he was to 
become an agent for sale of a washing, machine. 
It was indeed so cunningly framed that, it might 
be cut in two parts, one of which with the 
maker’s name would be a perfect negotiable note. 
If there was no negligence in the maker, thé good 
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faith and absence of negligence on the part of 
the holder cannot avail him. The alteration was 
a forgery and there was nothing to estop the 
maker from alleging and proving it.’ But how 
can the commission of a crime create a liability 
against a third person in favor of anybody? 


In a case where defendant signed a contract 
which contained words in the lower right-hand 
corner and these being cut off along with his 
signature made a promissory note, it was held 
that only gross negligence by the signer would 
make him liable to a bona fide holder for value. 
Scoville v. Ford, 56 Iowa 370, 9 N. W. 309. It 
was said: “If the maker were guilty of gross 
carelessness, it may be that he ought to be pre- 
cluded from setting up the invalidity of the note 
as against a bona fide holder for value. This 
point we do not determine. If a liability in such 
a case could be declared, the general rule would 
still hold, that a contract cannot be enforced 
against a person who is not properly a party to 
it. Where, therefore, an action is brought to 
enforce a contract against such person we think 
it incumbent upon the plaintiff to show facts 
which would take the case out of the general 
rule. This, we think, plaintiff has failed to do.” 
He did show this prima facie presumption, but 
the evidence for defendant shifted the burden 
back. There was judgment for defendant. 


A fraudulent removal from a note of memo- 
randum stating a condition which might render 
the note void, has been held to destroy the note 
altogether. Gerrish v. Glines, 56 N. H. 9. 


In Wait v. Pomeroy, 20 Mich. 425, 4 Am. Rep. 
395, it was said: “There seems, at first, a plausi- 
bility in the argument that a party by signing a 
note with a separate memorandum beneath,. puts 
it in the power of the holder to gain easier credit 
for the note than he would likely gain if altered 
in the body. But no one is bound to guard against 
every possibility of felony; and practically it is a 
matter of every-day occurrence to feloniously 
alter negotiable paper as successfully by changes 
on the face as in any other way. * * * If a party 
makes a contract in such manner as is authorized 
by law, he has a right to object to being bound 
by any other.” 


In Stephens vy. Davis, 85 Tenn. 271, 2 S. W. 
382, a note in a book with stubs was signed and 
a condition written on the stub. The note de- 
tached from the stub was sold to a bona fide pur- 
chaser for value. It was said: “The instrument 
sued on is but a part of the contract between 
the parties and could not be acquired and held 
as a negotiable note by anyone. That the stub 
could be easily separated from the note can make 
no difference, as no rule of law required the 
maker to anticipate that the payee would com- 
mit a felony by the alteration. He could not 
be required to protect himself, in advance, against 
such an act on the part of the person with whom 
he contracted.” This carries the principle an- 
nounced to the utmost verge. A stub in a book 
for blank forms of notes is not naturally in- 
tended to be a part of a signed note. Perfora- 
tions would excite no surprise. They would sug- 
gest nothing but a stub for a memorandum and 
for nothing else. 


In Bothell v. Schweitzer, 84 Neb. 271, 120 N. 
W. 1129, 22 L. R. A. (N. S.) 263, 133 Am. St. 





Rep. 623, an agreement qualifying a note was 
glued to it, this being required by the signer of 
the note. The court said: “The note and the 
agreement were parts of the same transaction and 
together measured the rights of the parties.” Re- 
covery was allowed upon what was due according 
to this rule, that is “upon the note according to 
its original tenor,” as provided by Negotiable 
Instruments Law. 


In Taylor v. Sartorious, 130 Mo. App. 23, 108 
S. W. 1089, it was shown that an agent’s 
authority has been created by written contract 
and there was a clause limiting that authority on a 
slip of paper attached. This was easily detached. 
The court said: “If, in truth, Texier (the agent) 
detached the words ‘subject to the approval of all 
parties concerned,’ his act was akin to forgery 
and he alone responsible for it. It is hardly pos- 
sible for a principal to prevent an agent from 
increasing his appearance of authority by forgery 
or other fraudulent practices. Attaching a slip to 
the rest of the instrument so loosely that it could 
be easily separated would facilitate a fraudulent 
attempt by Texier. * * * Nevertheless, it is not 
the law that a principal is liable simply because 
blank spaces are left in a contract which 
he could fill in with words enlarging his au- 
thority. * * * As a general proposition, the altera- 
tion of an instrument after delivery vitiates it.” 


But there is much authority the other way and 
the following cases are cited: Taylor v. Atchison, 
54 Ill. 196, 5 Am. Rep. 118; Noll v. Smith, 64 
Ind. 511, 3! Am. Rep. 131; Zimmerman v. Rote, 
75 Pa. St. 188, all going on the theory that negli- 
gence in execution of the instrument, so that it 
easily might be altered may give rise to liability 
on an altered instrument. The rule of negligence 
has been applied to signing an instrument in pen- 
cil. This is called gross carelessness. Harvey 
v. Smith, 55 Ill. 224. But this contention has been 
denied. Walsh v. Hunt, 120 Cal. 46, 39 L. R. A. 
697, 52 Pac. 115; Lanier v. Clarke, Tex. Civ. 
App., 133 S. W. 1093. 


It seems to us that the cases which go upon 
the theory stated in Taylor v. Sartorious, supra, 
are the only ones correct in principle. As long as 
there is no statutory limitation on the way a note 
may be evidenced, it stands like a contract not 
a note, and you can no more do a thing that is 
akin to forgery in one altération than in another. 
If there are perforations, and they are suggestive, 
the purchaser should inquire, and if there are no 
perforations, the maker cannot have a forger 
make a contract for him. Cc. 








BOOKS RECEIVED. 





Income Tax Procedure. By Robert H. Mont- 
gomery, Attorney at Law, Certified Public Ac- 
countant. Ex-President American Association 
of Public Accountants. Assistant Professor of 
Accounting, Columbia University. New York. 
The Ronald Press Company. 1917. Price, $2.50. 
Review will follow. 
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BOOK REVIEWS. 





JUDSON ON INTERSTATE COMMERCE, 
3rd EDITION. 





Mr. Frederick N. Judson, of St. Louis Bar, 
presents to the profession a third edition of 
his work on Interstate Commerce. Since the 
second edition the Interstate Commerce Act 
has been amended in important ways and also 
there has been enacted the Clayton Anti-Trust 
Act. This additional legislation has made it 
necessary to rewrite in great part what for- 
merly was stated to be the law. Besides all 
of this there has been a large increase of ad- 
judications by federal courts. The fact of sc 
many district courts and circuit courts of ap- 
peal and to all of them resort has been had 
in application and construction of these laws, 
has occasioned many rulings. These rulings 
show historic development of this legislation 
and are useful in its construction and applica- 
tion. 

Mr. Judson shows the widening scope of 
interstate commerce law in such acts as the 
Pure Food, Meat Inspection, National Quaran- 
tine and the like, which represent, so to speak, 
police regulation under the commerce clause 
of the Constitution. He treats also of the con- 
current powers of our state and federal govern- 
ments in interstate commerce, which treatment 
he justly deems appropriate in a treatise on 
federal regulation. 

The work shows careful consideration and 
treatment of the questions alluded to above, 
and the style of the author is strong, clear, 
forceful and scholarly. The work is far above 
the plane of a mere digest of rulings, and the 
presonality and power of the author appear in 
his discriminative observations on nearly every 
page of the work, to display, not his views, but 
the substance of rulings made by the courts. 

The work is in one volume of more than 1000 
pages, with table of contents and well-con- 
It is printed in clear type, on 


good paper, is bound in law buckram and comes 
from the well-known law book house of T. H. 


Flood & Co. Chicago, 1916. 








HUMOR OF THE LAW. 





When the Earl of Bradford was brought be- 
fore Lord Chancellor Loughborough to be ex- 
amined upon a charge of lunacy which had 
been brought against him, he was asked: “How 





many legs has a sheep?” “Does your lordship 
mean a live or a dead sheep?” inquired the earl. 
“Ts it not the same thing?” asked the chan- 
cellor. “No, my lord,” returned the earl. “There 
is much difference. A live sheep may have four 
legs,—a dead one only two. There are but two 
legs of mutton; the forelegs are shoulders.”— 
Case and Comment. 





“T have almost starved to learn.” said the 
struggling student, the first day he hung out 
his shingle. 

“And now you must almost learn to starve,” 
replied the old attornev. who remembered the 
echoing emptiness of his earliest office—The 
Christian Herald. 





In court the other day, a lawyer turned to 
the opposing counsel and said angrily: “You 
are the biggest idiot I ever saw in all my life!” 
whereupon the judge gravely remarked: “Si- 
lence. sir. Please do not forget that T am 
rresent.”—The Federal Employee. 





“Never state as a fact anything you are not 
certain about,” the great editor warned the 
new renorter, “or you will get us into libel 
suits. In such cases use the words ‘alleged,’ 
‘claimed.’ reputed,’ ‘rumored,’ and so on.” 

And then this paragraph appeared in the 
society notes of the paper: 

It is rumored that a card nartv was given 
vesterday by a number of renuted ladies. Mrs. 
Smith, gossip says, was hostess. It is alleged 
that the guests. with the excention of Mrs. 
Belinger, who says she hails from Leavitt's 
Junction, were all from here. Mrs. Smith 
claims to he the wife of Archibald Smith, the 
so-called ‘““Honest Man,” trading on Key street. 
—St. Louis Star. 





Major B. R. Dvsart, veteran of the Confeder- 
ate Armv and Nestor of the Missouri bar, was 
presenting a motion for a new trial to a special 
judge at Macon, Mo. The Major was pretty se- 
vere in his criticisms of the rulings during the 
trial proper, and he insisted so vehemently that 
the trial had been unfair that the judge be- 
came irritated, and exclaimed: 

“For goodness sake, Major, please give the 
court credit for having a little sense!” 

Major Dysart’s gray eyes twinkled as he re- 
torted: 

“But, your Honor, the rule is in presenting 
a motion for a new trial that we cannot take 
into consideration anything which was not 
shown in the trial on the merits!”—Case and 
Comment. 
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1. Adverse Possession—Boundary Line.—Oc- 
cupancy by one beyond his true boundary line 
to be adverse must be with claim of right be- 
yond the true line, and, being only by mistake 
as to the true line, with claim only to the true 
line, is not adverse.—Jahnke v. Seydel, Iowa, 159 
N. W. 986. 

2. Licensees.—Where a_ school. district 
claimed right to occupy a lot for school pur- 
poses by oral permissior of defendant’s prede- 
cessor in title, and were licensees, neither it nor 
plaintiff town, its successor in title, gained title 
by adverse possession, and could not maintain 
trespass quare clausum as owners of the land. 
—Inhabitants of Town of Rangeley v. Snow- 
man, Me., 99 Atl. 41. 

3. Attormey and Client—Appeal and Error.— 
On petition for an accounting by an attorney, 
where petitioner offered to pay any fee reason- 
ably due, he could not on appeal contend that 
the original agreement for a percentage of the 
amount recovered was void, in that the attorney 
was to make advances in the litigation.—Carney 
v. Powers, N. Y., 161 N. Y. Sup. 663. 

4. Appearance.—Where claims against a 
railroad, which plaintiff claimed were assigned 
to him to sue, were assigned to another who 
sued the railroad, which, with knowledge of 
plaintiff's claim, settled with the subsequent as- 
signee, taking an indemnity bond holding it 
harmless against plaintiff's demands, the attor- 
ney for the subsequent assignee could appear 
for the railroad in the action against it by 











plaintiff; the trial chiefly involving the issue 
of whether plaintiff or such assignee had the 
better title—Broadbent v. Denver & R. G. Ry. 
Co., Utah, 160 Pac. 1185. 

5. Attorney Fees.—A contract for attor- 
ney’s fees and note and mortgage therefor, 
after inception of litigation, will not be set 
aside, in absence of allegation or proof of fraud, 
mistake, or imposition—Spaulding v. Beidle- 
man, Okla., 160 Pac. 1120. 

6. Bankruptey—Burden of Proof.—As_ the 
discharge in bankruptcy is a great privilege 
and right, the burden rests on a creditor object- 
ing to a discharge to show that the bankrupt 
is not entitled thereto.—In re Wix, U. S. D. C, 
236 Fed, 262. 

7. Conditional Sale.—A trustee in bank- 
ruptcy, though representing general creditors, 
occupies no different position with respect to a 
conditional sale than the bankrupt would have 
occupied had not bankruptcy intervened, and. he 
cannot disturb the effect of a conditional sale 
to the bankrupt.—In re Hamil, U. S. D. C., 236 
Fed. 292. 

8. Estoppel.—Failure of a bankrupt to 
apply for a discharge in a previous proceeding 
precludes him in a subsequent proceeding from 
procuring a discharge from the debts which 
were scheduled and provable in the former.— 
In re Cooper, U. S. D. C., 236 Fed. 298. 

9. Estoppel.—One who has filed and proved 
a claim as a creditor for goods sold to the bank- 
rupt cannot thereafter reclaim the goods with- 
out withdrawing his claim and without proof 
that it was filed in ignorance of the essential 
facts.—In re Kaplan & Myers, U. S. D. C., 236 
Fed. 260. 

10. Keeping Books.—Where a_ bankrupt 
while in business, part of which time he was 
prosperous, kept books in a slipshod manner, 
held that on bankruptcy he will not be denied 
discharge because his financial condition could 
not be ascertained from the books.—In re Wix, 
U. S. D. C., 236 Fed. 262. 

11. Preference.—Where an insolvent debt- 
or executed an assignment as security for the 
loan of money to be used as a deposit in apply- 
ing for a liquor licenge, the assignment was not 
invalid as an unlawful preference, where the 
assignor subsequently became bankrupt. — 
O'Connell v. City of Worcester, Mass., 114 N. E. 
201. 

12. Banks and Banking — Depositor.—The 
right of a banker to charge up to a depositor 
without his order the amount of his note, or 
other obligation to pay, before it is due, is con- 
ditioned on the latter’s insolvency.—Clearwater 
County v. Pfeffer, U. S. C. C. A., 236 Fed. 183. 

13. Inherent Powers.—Where bank cash- 
ier, having great inherent powers to transact 
usual bank business, obtained a note, by fraud, 
agreeing to deliver therefor corporation stock, 
which he failed to do, and secured renewals 
without other consideration, the bank could not 
recover by charging his lack of power to make 
the agreement.—First Nat. Bank v. Wich, Colo., 
160 Pac. 1036. 

14.——-Joint Deposit—Where two parties 
made joint bank deposit, providing for right of 
survivorship, withdrawal of deposit by one, 
without other’s consent, did not change status 
of parties.—Waters v. Nevis, Cal., 160 Pac. 1081. 
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15. Bills and Notes—Acceptance.—Telegram 
to bank, “Will honor draft of R. bill of lading 
attached for stock purchased,” held an accept- 
ance of all drafts by persons named with bill 
of lading attached for the current season, and 
not merely the first draft.—James River Nat. 
Bank v. Thuet, Minn., 159 N. W. 1093. 

16. Indorsement Without Recourse.—Where 
mortgage note is assigned before maturity to 
one of the makers, and indorsed without re- 
course on the makers individually to a new 
obligee, the makers are relieved from personal 
liability to a subsequent holder.—Security State 
Bank of Rosedale y. Clarke, Kan., 160 Pac. 1149. 

17. Negotiable Instruments Law.—A ne- 
gotiable instrument payable to order may be 
transferred by payee or holder without indorse- 
ment, transferee taking only title and right of 
his transferror, and not becoming a holder in 
due course, which principle is recognized by 
Negotiable Instruments Law (Comp. St. 1910, § 
3207).—-Capitol Hill State Bank v. Rawlins Nat. 
Bank of Rawlins, Wyo., 160 Pac. 1171. 

18. Secondary Liability—L. O. L. § 5953, 
subd. 3, declaring a person secondarily liable 
discharged by the discharge of a prior party, 
applies only to discharge of act of creditors, 
and not by operation of law or where note is 
destroyed because of vice inherent in the trans- 











action.—Everding & Farrell vy. Toft, Ore., 160 
Pac. 1160. 

19. Boundaries — Acquiescence. — Where an 
owner built a house whose eaves extended to 


within a few inches of lot line stakes, and main- 
tained it for over 20 years, it was notice of 
claim to the line, and when not objected to by 
the adjoining owner showed his acquiscence.— 
Helberg v. Kepler, Iowa, 159 N. W, 972. 

20. Brokers—Competition Between.—W here 
two brokers competed to secure the same cus- 
tomer for the same principal, the one securing 
the business is entitled to the commission, 
though the other was first to solicit the business 
and did not abandon the quest.—Esterly-Hop- 
pin Co. v. Burns, Minn., 159 N. W. 1069. 

21. Carriers of Goods—Abandonment.—Con- 
tract of carriage by express is abandoned, where 
the car is put in a freight train, so that limita- 
tion of recovery to the $100 valuation put by 
the contract on each horse does not control, 
though it is an interstate shipment.—Reynolds 
v. Adams Express Co., N. C., 90 S. E. 510. 

22. Acceptance of.—Where goods are in- 
jured in transit, and carrier is responsible, the 
consignee cannot reject them and sue for value, 
but he can receive them and recover damages 
actually sustained.—Whittington v. Southern 
Ry., N. C., 90 S. E. 505. ° 

23. Delivery.—Under the Interstate Com- 
merce Acts (Act Feb. 4, 1887, §§ 2, 3, 17; Act 
Feb. 19, 1903; Act June 29, 1906), andsNew York 
Public Service Commission Law, §§ 31, 32, a 
carrier may make reasonable allowance for 
necessary services of the consignee in complet- 
ing the delivery, since transportation includes 
delivery.—New York Cent. & H. R. R. Co, v. Gen- 
eral Electric Co., N. Y., 114 N. E. 115, 219 N. Y. 
227. 

24. Furnishing Cars.—Under the Interstate 
Commerce Acts (Act Feb. 4, 1887, §§ 2, 3, 17; 
Act Feb. 19, 1903; Act June 29, 1903), and New 
York Public Service Commissions Law, §§ 31, 32, 














delivery by carrier at the general storage track 
of a large manufacturing plant, covering 180 
acres and containing an elaborate intermural 
trackage system, held sufficient; the carrier not 
being obliged to distribute cars throughout the 
plant on the manufacturer’s trackage system.— 
New York Cent. & H, R. R. Co. v. General 
Blectric Co., N. Y., 114 N. E. 115, 219 N. Y. 227. 

25. Carriers of Live Stock—Furnishing Cars. 
—Under contract to supply cars for shipment of 
live stock, which the carrier broke by delay in 
supplying cars, knowing that stock was intend- 
ed for sale on market in distant city, the meas- 
ure of damages is not amount of depreciation at 
point of shipment, but depreciation in market 
value at destination—Levy v. Nevada-Cali- 
fornia-Oregon Ry., Ore., 160 Pac. 808. 

26. Negligence.—Dipping cattle by a rail- 
road company under quarantine laws is a part 
of the service required by the shipping contract, 
and negligence in its performance must be 
measured by the terms of that contract.—Mis- 
‘ouri, K. & T. Ry. Co. v. Skinner, Okla., 160 Pac. 
875. 

27.——Notice of Claim.—Provision in contract 
of shipment of live stock, requiring shipper’s 
claim for any damage for loss to be made within 
ten days from delivery of the car of stock, was 
reasonable and valid.—lIllinois Cent. R. Co. v. 
W. J. Davis & Co., Miss., 72 So. 874. 

28. Carriers of Passengers—Alighting.—in 
action by passenger for injuries from falling 
as she alighted from the car, her testimony 
alone that there was “something wrong” with 
the step, causing her heel to either catch or 
sink in, held insufficient to show carrier’s negli- 
gence.—Gardner vy. Chicago & M. Electric Ry. 
Co., Wis., 159 N, W. 1066. 

29. Ejection.—A passenger may complain 
of an ejection at a place not permitted and with 
unnecessary force, though he could have pre- 
vented it by paying the extra charge for not 
having a ticket for nonpayment of which he 
could be ejected at a proper place.—MecNairy v. 
Norfolk & W. R. Co., N. C., 90 S. E. 497. 

30. Notice of Illness.—Where a sick person 
is carried on a train, the railroad company being 
advised of his condition, is bound to exercise 
care commensurate therewith.—Chicago, B. & 
Q. R. Co. v. Schrimpf, U. S. C. C. A., 236 Fed. 200. 

31. Commerce— Delivery Agent.—An employe 
engaged in collecting and delivering laundry 
within the state for corporation in Missouri is 
engaged in interstate commerce.—Kansas City v. 
Seaman, Kan., 160 Pac. 1139. 

32. Sales.—A contract of sale of merchan- 
dise by a corporation in Maryland to a citizen 
in Maine, which contemplated that merchandise 
-vas to be shipped from seller in Maryland to 
purchaser in Maine, held an interstate transac- 














tion —F. S. Royster Guano Co. v. Cole, Me., 99 
Atl. 33. 
33. Contempt—Corroboration.—In proceeding 


for contempt in attempting to influence a juror, 
undisputed evidence that the juror upon whose 
testimony alone conviction depended was a drug 
fiend and of bad character, and had offered to 
hang the jury for $50, held to entitle his testi- 
mony to no weight, especially in view of Code, 
§ 5489, forbidding “conviction” upon the uncor- 
roborated evidence of an accomplice.—Keenhold 
v. Dudley, Iowa, 159 N. W. 1018. 
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34. Pleading.—If language confessedly used | tractor, agreeing, as consideration of such as- 


by attorney of Suprtme Court in petition for 
reahearing carried beyond question its own in- 
herent significance, the user must have intend- 
ed the natural consequences of use of such lan- 
guage.—In re Hanson, Kan., 160 Pac. 1141. 

35. Contracts—Unilateral—A contract for 
establishment of an agency and purchase of 
16 automobiles, but providing that dealer shall 
not be liable for any failure of performance 
due to fires, etc., or any other cause whatsoever, 
held binding upon plaintiff, and not unilateral. 
—Wood v. Glen Falls Automobile Co., N. Y., 161 
N. Y. Supp. 808. 

36. Corporations—Implied Contract.—Assist- 
ant secretary of a corporation, serving under 
circumstances negativing an implied contract 
for compensation, will not, in the absence of 
special contract, be entitled to compensation, as 
on implied contract.—Goodin v. Dixie-Portland 
Cement Co., Ww. Va., 90 S. E. 544. 

37.——Preferred Stock.—Subscribers to the 
preferred stock of a corporation which was or- 
ganized for an illegal purpose held entitied, on 
discovering purpose, to repudiate their con- 
tract and recover back subscription price.—Cen- 
tral Life Securities Co. v. Smith, U. S.C. C. A,, 
236 Fed. 170. 

38. Reliance on Representations.—The doc- 
trine of apparent authority of corporate officers 
can be invoked only by those who know of 
their exercise of authority and act in reliance 
thereon.—Bloomingdale vy. Cushman, Minn., 15% 
N. W. 1078. 

39.— Subscription to Stock.—Where a stock 
subscription contract was executed in dupli- 
eate, the subscriber's copy containing corpora- 
tion agent’s agreement to return the subscriber's 
note if he were dissatisfied, and the corporation, 
before any stock was issued to him, refused to 
return the note, was not enforceable by another 
with notice, though the agent had not indorsed 
the agreement on the original subscription con- 
tract.—Tidewater Southern Ry. Co. v. Vance, 
Cal, 160 Pac. 1097. 

40. Surrender of Stock.—In action by cor- 
poration on due-bill given for mining stock, that 
dividends declared by receiver were not paid 
to defendant was immaterial, where he did not 
surrender stock as required by the receiver be- 
fore obtaining dividends.—Thompson vy. Schoch, 
Pa., 99 Atl. 72. 

41. Deeds—Negligence in Signing—Signing a 
right of way deed without reading it does not 
preclude the grantor from avoiding its release 
of damage clause, for fraudulent representations 
of the grantee, relied on and inducing such 
action, that it was in accordance with their 
oral agreement.—Herreid v. Chicago, M. & St. P. 
Ry. Co., S. D., 159 N. W. 1064. 

42. Diveree—Cruel Treatment.—In a divorce 
suit by wife because of cruel treatment, evi- 
dence of mutual quarrels in which plaintiff was 
not without fault and was at least once the 
aggressor, held not to warrant the divorce, 
although defendant was not blameless.—Lomax 
v. Lomax, Iowa, 159 N. W. 1002. 

43. Frauds, Statute of—Novation.—Where a 
storekeeper released a subcontractor on his in- 
debtedness, upon the contractor’s assuming his 
bill, and thereafter looked only to the con- 











sumption, to furnish the subcontractor necessary 
supplies for the work, this was a novation, ex- 
cepted from the statute of frauds by Civ. Code, 
§ 2794, subd, 3.—Baxter v. Chico Const. Co., Cal, 
160 Pac. 1084. 


44.—Oral Negotiations.—In an action for 
rent for five-year lease, where defendant sought 
to recoup damages from false representation of 
plaintiff that another party desired the lease 
at a higher price, inducing defendant to execute 
the lease at such higher price, the oral negotia- 
tions of the parties concerning the lease were 
inadmissible under statute of frauds (L. O. L. 
§ 808).—Caples v. Morgan, Ore., 160 Pac. 1154. 

45. Highways—Abutting Property.—Public 
authorities in managing and improving high- 
ways cannot, without liability, turn surface or 
other water onto abutting property that would 
not by the course of nature flow there.—Flem- 
ing v. Elgin, J. & E. Ry. Co., Ill, 114 N. E. 187. 

46. Negligence Per Se.—In an action for 
personal injuries, plaintiff's failure to anticipate 
and guard against being run over by an auto- 
mobile, having room to pass him in safety, did 
not constitute negligence as a matter of law.— 
Humes v. Schaller, R. I., 99 Atl. 55. 

47. Husband and Wife—Desertion.—Where 
separation originated with wife’s consent, it be- 
comes desertion when she makes sincere over- 
tures to termniate it.—State v. Vreeland, N. 
J., 99 Atl. 57. 

48. Pleading.—Where a husband made a 
contract with a broker to pay commission for 
an exchange of property, a judgment broad 
enough to be considered as a personal judgment 
against the wife individually was erroneous.— 
Godefroy v. Hupp, Wash., 160 Pac. 1056. 

49. Insuranece—Accident.—Death from _pto- 
maine poisoning from eating mushrooms, sup- 
posed to be edible, is from accidental means, 
and not from disease, within an accident policy. 
—United States Casualty Co. v. Griffis, Ind., 
114 N. E. 83. 

50. Concurrent Insurance.—A provision that 
a policy should be void, in the absence of agree- 
ment, ff insured procured other insurance, was 
not nullified by a concurrent insurance clause 
which did not provide for forfeiture for its 
violation.—Aetna Ins. Co. v. Waco Co., Tex., 189 
S. W. 315. 

51. Incontestability—Where the petition 
and evidence show a cause of action on a life 
policy which is incontestable after two years 
from date of issue, and the only defense is 
breach of warranties pleaded more than two 
years after its date, the court should direct a 

















verdict for plaintiff—Mutual Life Ins. Co. of 
New York v. Buford, Okla., 160 Pac. 928. 
52. Increased Damazges.—Under Vernon's 


Sayles’ Ann. Civ. St. 1914, art. 4746, insurance 
company, which failed to pay beneficiary under 
$450 policy, after her demand for payment of 
$225, represented by insurer’s division superin- 
tendent to be all that was due, held liable in 
damages of 12 per cent of the face amount of 
policy, which was in fact the amount.—Ameri- 
can Nat. Ins. Co. v. Hawkins, Tex., 189 S. W. 
330. 

53. 





Indemnity Policy.—Where holder of in- 


. demnity policy suffered verdict for death of per- 
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son through accident covered by policy, and in- 
surer agreed to appeal and assured policyholder 
appeal had been taken, but, without latter’s 
knowledge, permitted time to expire without 
taking it, policyholder had a cause of action 
against insurer.—McAleenan v. Massachusetts 
E. 114. 

54. Keeping Books.—A set of books show- 
ing complete inventory before date of policy, 
goods purchased thereafter, and an account of 
delay sales, though not showing items sold nor 
distinguishing between cash and credit sales, is 
substantial compliance with iron-safe clause in 
standard fire policy.—Pauley v. Sun Ins. Office, 
W. Va., 90 S. E. 552. 

55.——Murdering Assured.—Though by mur- 
dering the insured the beneficiary forfeits right 
to proceeds of policy, insurer is not absolved 
from liability to others.—Sharpless v. Grand 
Lodge, A. O. U. W., Minn., 159 N. W, 1086. 

56. Notice to Insurer.—Under a policy of 
guaranty insurance covering accidents in and 
adjacent to building, stipulating for immediate 
written notice by the assured of accident, only 
duty of assured is to give notice when he re- 
ceives notice, or in exercise of reasonable care 
would have received notice thereof.—Melcher v. 
Ocean Accident & Guarantee Corp., N. Y., 161 
N. Y. Supp. 586. 

57. Intexicating Liquors—Separate Offenses. 
—Offense defined by Burns’ Ann. St. 1914, § 8351, 
making it a misdemeanor for an unlicensed per- 
son to sell or barter intoxicants or to do so and 
permit them to be drunk on the premises is not 
continuing, but each unlawful sale is a separate 
offense.—Woodworth v. State, Ind., 114 N. E. 86. 

58. Libel and Slander—Injury to Business.— 
Poster, stating that theaters employing incom- 
petent help endangered patrons’ lives; that those 
having competent help displayed a union card, 
and asking, “Do you know that the A. and M. 
theaters cannot show” such card?—is libelous 
per se, as intended to injure anothers’ business, 
within Rem. Code 1915, §§ 2424, 2425.—Cyclohomo 
Amusement Co. v. Hayward-Larkin Co., Wash., 
160 Pac. 1051. 

59. Lieenses—Interstate Commerce.—An em- 
ploye collecting and delivering laundry in Kan- 
sas City, Kan., for a corporation in Missouri, is 
not subject to a license tax under an ordinance 
of such city imposing such tax on each laundry 
operated within the city.—Kansas City v. Sea- 
man, Kan., 160 Pac. 1139. 

60. Master and Servant—Appeal and Error.— 
Where State Industrial Commission, on conflict- 
ing evidence, determined that loss of 80 per 
cent on vision of an eye by a caulker of iron 
pipe was for vocational purposes equal to the 
loss of use of the eye, all intendments being in 
favor of award, it cannot be disturbed on appeal. 
—Boscarino v. Carfagno & sraguastio, N. Y., 161 
N. Y. Supp. 562. 


61. Bar to Recovery.—Refusal of injured 
employe to accept offer under Compensation Act 
of one-half his average earnings until he is able 
to return to work, will not bar recovery under 
the act where at the time of the offer there 
is a dispute as to whether disability is perma- 
nent or only temporary.—Sillix v. Armour & 
Co., Kan., 160 Pac. 1021. 


62.——Course of Employment.—Where an ice- 
house laborer on his way home from work was 
drowned by breaking through the ice while 
crossing a pond in the control of his employer, 
that being the reasonable and customary way 
for him to reach his home, the accident oc- 
curred in the course of the employment.—In re 
Stacy, Mass., 114 N. E. 206. 














63. Course of Employment.—Where the op- 
erator of a running elevator left his post to 
scuffle with another employe, and his foot, get- 
ting beyond the elevator floor edge, was injured, 
held, that the injury did not arise out of his 
employment.—In re Moore, Mass., 114 N. E. 204. 


64. Factory Servants.—Premises wherein 
no mechanical power is used and workmen are 
employed in making and repairing barrels, each 
workman using only his own tools, are not a 
“factory” within Workmen’s Compensation Law, 
§ 9—Menke v. Hauber, Kan., 160 Pac. 1017. 


65. Farm Laborer.—Plaintiff, whose occupa- 
tion was that of farm laborer, injured by fall 
of a staging while temporarily engaged in 
making repairs on a dairy barn, held a “farm 
laborer,” and excluded from the _ benefits of 
Workmen’s Compensation Law.—Coleman v. Bar- 
tholomew, N. Y., 161 N. Y. Supp. 560. 

66. Hazardous Employment.—Claimant an 
employe engaged in hazardous employment, hav- 
ing suffered a cerebral hemorrhage as the result 
of unusual strain, suffered an accidental injury 
within meaning of Workmen’s Compensation 
Law (Consol. Laws, c. 67) § 3.—Fowler vy. Rise- 
dorph Bottling Co., N. Y., 161 N. Y. 535. 

67.——Hazardous Employment.—The owner of 
a farm, who employed men temporarily to make 
repairs on his dairy barn, held not engaged in 
a hazardous employment, within Workmen’s 
Pane, de mame ng Law, : 2, er oup 42.—Coleman v. 

















Bartholomew, N. Y., . Y. Supp. 560. 

68. cingaseiiatdlianah on one occasion a 
fellow servant, having snow on his_ shoes, 
slipped into machinery and was injured does 


not show that he 
later.—Wing v. L. 
99 Atl. 36. 

69. Visible Sign of Injury.—lUnder 
men’s Compensation Law (Consol. 
2, providing for compensation for injuries sus- 
tained or death incurred by employes engaged 
in hazardous employments named, it is not re- 
quired that the injury shall present a visible 
or external sign.—Fowler v. Risedorph Bottling 
Co., N. Y.,.161 N. Y. Supp. 635 

70. Notice of Danger.—Notice of danger and 
appreciation of risk from moving one engine 
past another cannot be imputed to a hostler’s 
helper solely from his knowledge of the loca- 
tion of the switch tracks and his having been 
informed generally of dangers of the service.— 
Missouri, O. & G. Ry. Co. Overmyre, Okla., 160 
Pac. 933. 

71. Permanent Disability.—Under Work- 
men’s Compensation Law, where a workman re- 
ceived permanent partial disability by loss of 
fingers and temporary total disability through 
lacerations of other fingers, he was entitled to 
compensation for the full period allowed for 
the permanent disability, notwithstanding an 
award for temporary disability, and in spite of 
the fact that he returned to work within ten 
weeks after the injury.—Marhoffer v. Marhoffer, 
BW, ¥., 163 N. ¥. 637. 

72. Principal and Agent.—Automobile Own- 
er, whose car was being driven by his brother 
for purposes of their mother, was not liable 
for injuries from brother’s negligence, though 
he had previously authorized the brother to 
take the car out when his mother wished.—De 


was incompetent five years 
E. Bradstreet & Sons Co., Me., 


Work- 
Laws, c. 67) § 

















Smet v. Niles, N. Y., 161 N. Y. Supp. 566. 
73. Statutory Construction.—The term 
“power,” as used in Laws 1911, c. 218, § 9(b), 


defining a “factory to be any premises wherein 
power is used for manufacturing,” etc., does 
not include hand power, but has reference only 
to mechanical power, developed by machinery.— 
Menke v. Hauber, Kan., 160 Pac. 1017. 

74. Workmen’s Compensation Act.—Work- 
men’s Compensation Act, § 12a, does not cover 
injuries at night in a hotel fire to a salesman 
whom his employer directed to go to the city 
of the accident and remain indefinitely—Forman 
v. Industrial Acc. Commission, Cal., 160 Pac. 857. 

75. Workmen’s Compensation Act.—An oral 
statement within the prescribed time is a suf- 
ficient compliance with Compensation Act, § 22, 
as amended by Laws 1913, c. 216, § 6, requiring 
employe to present claim for compensation 
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within three months of injury.—Sillix v. Armour 
& Co., Kan., 160 Pac. 1021. 

76. ‘Workmen’s Compensation Act.—Under 
Workmen's Compensation Law, 15, providing 
that. compensation for specific injuries consti- 
tuting permanent partial disability shall be in 
lieu of all other compensation, does not prevent 
awarding compensation for temporary disability 
arising out of the same accident.—Marhoffer v. 
Marhoffer, N. Y., 161 N. Y. Supp. 527. 


77. Workmen's Compensation Act.—Busi- 
ness of New Jersey corporation in receiving 
provisions and distributing them to dealers, 
maintaining a three-story building in which its 
goods were stored, awaiting distribution, from 
one to three weeks, came within Workmen's 
Compensation Act 1913, § 3, par. (b), cl. 4, as 
involving operation of warehouse or storehouse. 
—Armour & Co. v. Industrial Board of Illinois, 
Ill., 114 N. E. 173. 


78.——Workmen’s Compensation Act.—Volun- 
tary payments by employer for ten weeks after 
injury and acceptance thereof by employe held 
an “agreement,” within Workmen’s Compensa- 
tion Act, § 19h, for review by Industrial Board 
in case of recurrence of disability.—Simpson 
Const. Co. v. Industrial Board of Illinois, IIL, 
114 N. E. 138. 


79. Militia—Enlistment——Under Dick Law 
1903, as amended in 1908, Const. art. 1, § 8, and 
Act June 3, 1916, §§ 58, 70, members of the 
Massachusetts militia who had taken oath to 
support federal Constitution are, though they 
did not elect to enlist under the new law for 
the national defense, subject to being called out 
by the President to repel invasion, put down 
insurrection, etc.—Sweetser v. Emerson, U. S. C. 
C. A., 236 Fed. 161. 


80. Municipal Corporations—Fire Protection. 
—In providing fire protection, a city exercises 
a governmental function, and is not liable for 
negligent performance of duties devolving on 
its fire department.—Hillstrom v. City of St. 
Paul, Minn., 159 N. W. 1076. 


81. Negligence.—Driver of automobile, who, 
at rush hour in evening, without sounding 
horn, drove his car into a narrow space between 
the curb and a trolley car standing to drop 
and take on passengers, was guilty of negli- 











rence.—Sternfeld v. Willison, N. Y., 161 N. Y. 
Supp. 472. 
82 Notice.—City held liable for injuries to 





plaintiff from limb of tree blown into street by 
storm. where superintendent of streets had fail- 
ed within 29 hours to discover the dangerous 
ecqndition and fix a warning light.—Ferguson v. 
City of Newburgh, N. Y., 161 N. Y. Supp. 573. 
&83.——Ordinance.—The passage by a city of 
ordinances requiring gates at railroad crossings 
is a governmental function, and the city is not 
liable for failure to exercise the power.—Curran 


v. Chicago Great Western Ry. Co., Minn., 159 
N. W. 955. 
84. Spectator on Street.—Municipality, per- 





mitted by its charter or by statute to conduct 
public celebrations, held not liable for death 
of spectator killed by explosion of bomb in- 
tended to explode in air, but which, through 
defective fuse, did not explode until it reached 
gzround.—Pope v. City of New Haven, Conn., 99 
Atl. 51. 

85. Negligence—Res Ipsa Loquitur.—Where 
there was evidence that defendant was negligent 
in operating an X-ray apparatus, and that plain- 
tiff's injury was not-one naturally resulting 
from proper use of the machine, the rule of res 
ipsa loquitur applies.—Holt v. Ten Broeck, Minn., 
159 N. W. 1073. 

86. Railreoads—Negligence Per Se.—Where it 
was not shown that a gratuitous passenger in 
an automobile which collided with train could 
hayo done anything to avoid collision, he cannot 
be held negligent as matter of law.—Zenner v. 
Great Northern Ry. Co., Minn., 159 N. W. 1087. 

87. Right of Way.—A railroad, though en- 
titled under its grant of right of way to raise 
its roadhed, cannot without liability for injury 
to private rights of adjoining owners raise the 
part of the approach of a highway outside its 








right of way.—Fleming v. Elgin, J. & E. Ry. Co., 
Ill., 114 N. E. 187. 


88.——Speed of Cars.—Where railway flagman 
was not employe of road by whose train he was 
killed he was entitled to protection of statutes 
and ordinances regulating the speed of trains. 
—Pridmore v. Chicago, R. I. & P. Ry. Co., IIL, 
114 N. E. 176. 


89. Sales—Breach of Warranty.—In an action 
for breach of warranty of maintaining certain 
temperature by heating plant, evidence of other 
systems or methods of installation of heating 
plants was admissible, as incidental to ques- 
tion whether plant contracted for would heat 
properly, and, if not, whether it could be changed 
so as to do so, and, if so, at what cost.—Barnes 
v. Thompson, S. D., 159 N. W. 899. 

90. Minimizing Damages.—Under contract 
to deliver trap rock of certain grades to dis- 
trict, reciting an understanding that the con- 
tractor was to order rock as needed, and that 
his orders were to be promptly filled, the con- 
tractor, if he could not supply the amount re- 
quired himself, was bound to get it elsewhere. 
—Wiegel v. Road Improvement Dist. No. 1 of 
Prairie County, Ark., 189 S. W. 178. 

91.——Sample.—Where onions were sold at a 
fixed price, less freight to the purchaser’s place 
of business, held that, on delivery to carrier of 
onions equal to sample, title passed and buyer 
was liable for purchase price, though entitled 
to inspect them to determine whether they were 
equal to sample.—Robert McLane Co. v. Swerne- 
mann & Schkade, Tex., 189 S. W. 282. 


92. Specifie Performances—Discretion.—The 
mutuality of an agreement to give plaintiff the 
first chance to buy certain land at a named 
price if the owners should deoide to sell was so 
doubtful that it was not an abuse of the legal 
discretion of the trial court to refuse specific 
ee v. Crabtree, Ia., 159 N. W. 
$7 

93. Street Railroads—Registered Automobile. 
—Under St. 1909, c. 534, § 10, no recovery can be 
had for an accident resulting solely from the 
negligence of the defendant street car company, 
unless plaintiff’s motor truck:«which came into 
collision with defendant’s car had been regis- 
tered as provided.—Downey v. Bay State Ry. Co., 
Mass., 114 N. E. 207. 

94. Sunday—Work of Necessity.—The ordi- 
nary work of a barber is not a work of necessity 
or charity within the A eal law.—State v. Lin- 
sig, Iowa, 159 N. W. 

95. Tenancy in C Rol of Incum- 
brance.—A tenant in common of a remainder in- 
terest could not acquire a tax title as against 
her co-tenants, but her payment inured to the 





benefit of all—Patty v. Payne, Ia. 159 N. W. 
1012. 
96. Trusts—Termination.—If all interests 


provided for by trust deed giving grantor’s prop- 
erty to wife for life, and thereafter, in default 
of children, to his right heirs, have disappeared, 
except that of life tenant and grantor’s heirs, 
he being dead, claims of parties may be disposed 
of as vested interests.—Jenkins v. Lambeth, N. 
c., 90 S. E. 513. 

97. Vendor and Purchaser—Consideration.— 
The assumption, by a purchaser of an option 
to purchase or sell land, of a subscription made 
by the seller of the option for the opening of a 
street as a part consideration for the option, is 
supported by a sufficient consideration.—Peo- 
ple’s Sav. Bank v. Philpott, Ia., 159 N. W. 981. 

98. Rescission.—Defendants cannot object 
to rescission for fraud of sale of land, because 
complainant cannot restore them to ‘original 
condition, on account of resale by him, through 
them as agents, of part of the land: he tender- 
ing the money received ov resale.—Voorhees v. 
Campbell, IIL, 114 N. E. 147. 

99. Witnesses—Leading Ovcstion: —'n view 
of the court’s discretion as to per ~itting leading 
questions, it is not error to permit the question 
whether plaintiff purchaser, who rescinded, told 
vendor, in a conversation, that he would sur- 
render possession and wanted back the money 
he paid —Aurand v. Perry Town Lot & Improve- 
ment Co., Iowa, 159 N. W. 779. 
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